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REPORT. 


Office  of  the  Attorney  General, 
Charleston,  South  Carolbta,  August,  1852. 

To  His  Excellency  J.  H.  Means,  Governor,  &c. 

Dear  Sir  :  I  had  the  honor  to  receive  from  your  Excellency,  in 
May  last,  a  letter,  enclosing  a  communication  addressed  to  Governor 
Cobb,  of  Georgia,  which  covered  a  certified  copy  of  a  preamble  and 
resolution  passed  by  the  General  Assembly  of  South  Carolina  at  its 
last  Session,  on  the  subject  of  the  "obstruction  to  the  commerce  and 
intercourse  between  the  people  of  Georgia  and  South  Carolina,  caused 
by  the  collection  of  tolls  at  the  Augusta  Bridge." 

Your  Excellency  directed  me,  as  Attorney  General,  in  compliance 
with  the  requirement  of  the  resolution,  to  enter  upon  an  investiga- 
tion "of  the  rights  of  all  parties  concerned,"  and  to  report  thereon  to 
you  as  soon  as  practicable. 

Your  Excellency  was  pleased  further  to  add,  "  the  letter  to  Go- 
vernor Cobb,  and  the  resolution,  you  can  either  give  him  in  person, 
or,  if  you  are  not  now  ready' to  go  to  Georgia,  forward  to  him,"  &c. 

On  the  13th  of  May,  I  forwarded  to  Governor  Cobb  your  letter 
and  enclosure,  with  a  communication  from  myself,  a  copy  of  which 
I  send  you,  and  which  concluded  as  follows  :  "I  shall  be  much  grat- 
ified to  learn  from  your  Excellency  the  grounds  upon  which  the  city 
of  Augusta  rests  its  claim  to  the  collection  of  tolls,  and  to  receive,  if 
your  Excellency  does  not  object,  a  statement  of  the  rights  supposed 
to  appertain  to  the  State  of  Georgia  in  regard  to  her  jurisdiction  over 
that  part  of  the  bridge  east  of  the  thread  of  the  stream  of  the  Savan- 
nah river. 

'•  Such  is  my  desire  to  contribute  towards  a  friendly  settlement  of 
this  matter,  that  it  will  afford  me  pleasure  to  meet  your  Excellency, 
at  your  convenience,  at  some  point  in  the  State  of  Georgia,  for  the 
purpose  of  conferring  personally  upon  the  subject." 

On  the  29th  of  June,  having  received  no  reply  from  the  Governor 
of  Georgia,  I  remitted  to  him  copies  of  the  letters  and  documents 
previously  sent,  accompanied  with  an  explanatory  note  from  myself. 
To  this  I  received  an  answer,  dated  2d  July,  from  Mr.  Steele,  Exec- 
utive Secretary,  acknowledging  receipt,  &c.,  and  stating  that  Go- 
vernor Cobb  was  absent  from  the  State,  but  that,  upon  his  return,  the 
subject  would  command  his  earliest  attention. 

In  the  meanwhile,  I  have  thought  that  I  ought  not  longer  to  delay 
entering  on  the  investigation  directed  by  your  Excellency,  with  a 
view  to  that  "  full  exposition"  desired  by  the  Legislature. 


And  first,  I  propose  to  consider  generally  the  question  of  Bounda- 
ry, and,  in  connection  therewith,  the  riglits  of  the  two  States  re- 
spectively in  regard  to  the  Navigation  of  the  Savannah. 

It  is  well  known  that  a  claim  has  been  made  on  the  part  of  some 
of  the  citizens  of  Georgia,  and  advocated  through  the  press  in  that 
State,  in  behalf  of  the  State  of  Georgia,  to  exclusive  jurisdiction  over 
the  waters  of  the  Savannah,  assigning  low- water  mark  on  the  Caro- 
lina side  as  the  boundary  between  the  two  States.  I  do  not  know 
that  Georgia,  as  a  StatC;  through  any  of  her  constituted  authorities, 
presents  such  a  claim.  I  should  hope  not.  It  would  be  difficult  to 
conceive  a  claim  more  groundless.  As  the  error  has,  however,  pre- 
vailed widely  among  individuals,  your  Excellency  will  excuse  the  ap- 
parent prolixity  and  multiplication  of  authorities  on  this  poin  . 

It  is  not,  I  presume,  pi'etended  that  Georgia  has  extended  her  lim- 
its, or  acquired  any  new  right  in  the  Savannah,  since  the  adoption  of 
her  State  Constitution,  in  1798.  In  that  instrument  it  is,  with  pecu- 
liar solemnity,  declared  that  "the  limits,  boundaries,  jurisdictions,  and 
authority  of  the  State  of  Georgia  do  and  did,  and  of  ria;ht  ouslit  to. 
extend  from  the  sea,  or  the  mouth  of  the  river  Savannah,  along  the 
northern  branch  or  stream  thereof,  to  the  fork  or  confluence  of  the 
rivers  now  called  Tugaloo  and  Keowee,  and  from  thence  along  the 
most  northern  branch  or  stream  of  the  said  river  Tugaloo  until  it  in- 
tersects  the  northern  boundary  line  of  South  Carolina,  if  the  said 
branch  or -stream  of  Tugaloo  extends  so  far  north,  reserving  all  the 
islands  in  the  said  rivers  Savannah  and  Tugaloo  to  Georgia,  &c. 
{Watldns  Digest,  p.  35,  and  Prince's  Digest,  p.  905.)  Thus  Geor- 
gia, in  her  highest  sovereignty,  expresses  herself  in  defining  her  own 
boundary.  What  does  this  mean  ?  The  common  law  principle,  that 
proprietors,  with  a  stream  dividing  them,  own  "usque  adjitum  aqiice" 
has  been  considered  as  applying  a  fortiori  to  a  stream  the  boundary 
between  nations.  In  Witter  vs.  Ha7-ve'i/,  1  McC.  Rep.,]).  69,  Judge 
NoTT  says  :  "  I  take  it  to  be  a  conceded  principle  of  national  law, 
that,  when  tw^o  States  are  separated  by  a  river,  each  is  entitled  to 
hold  to  the  middle  of  the  stream,"  and  cites  Vatel,  110,  B.  1,  c.  22. 
Wheaton,  in  his  Elements  of  International  Laio,  page  242,  lays  it 
down  that  "when  a  navigable  river  forms  the  boundary  of  cotermi- 
nous States,  the  middle  of  the  channel,  or  thalweg,  is  generally  taken 
as  the  line  of  separation  between  the  two  States.  Chief  Justice 
Marshall,  in  Handlei/s  Lessee  vs.  Anthony,  5  Wheaton,  p.  G94,  says 
that  ''when  a  great  river  is  the  boundary  between  two  nations  or 
States,  if  the  original  property  is  in  neither,  and  there  be  no  conven- 
tion respecting  it,  each  holds  to  the  middle  of  the  stream.''  The 
presumption,  then,  is  in  favor  of  the  "filum  aquce,"  "thalweg,"  or 
"?niddle  of  the  stream,"  and  this  presumption  can  only  be  destroyed 
or  modified  by  the  express  terms  of  the  convention,  if  there  be  one  ; 
or,  where  no  convention  exists,  as  Wheaton  expresses  it,  by  the  fact 
of  "prior  occupancy  and  long  undisturbed  possession." 

As  to  the  Savannah  river,  a  convention,  in  point  of  fact,  does 


exist.  We  have  seen  the  Georgia  construction  of  this  conv^eiition, 
as  declared  in  the  Constitution  of  the  State  eleven  years  after.  The 
convention  itself  is  equally  explicit.  On  the  28lh  April,  1787,  a 
convention  was  concluded  between  South  Carotina  and  Georgia — 
Charles  Cotesworth  Pinckney,  Andrew  Pickens,  and  Pierce 
Butler  acting  for  and  in  behalf  of  the  former,  and  John  Haher- 
SHAM  and  Lachlan  McIntosh  of  the  latter — the  said  commissioners 
having  full  authority  to  bind  their  States  respectively  in  the  premises. 
The  first  article  of  this  convention  defines  the  boundary  between 
the  two  States  as  follows,  viz.  : 

"  The  most  northern  branch  or  stream  of  the  river  Savannah, 
from  the  sea  or  mouth  of  such  stre&m,  to  the  fork  or  confluence  of 
the  rivers  now  called  Tugaloo  and  Keowee,  and  from  thence  the 
most  northern  branch  or  stream  of  the  said  river  Tugaloo,  till  it 
intersects  the  northern  boundary  line  of  South  Carolina,  if  the  said 
branch  or  stream  of  the  Tugaloo  extends  so  far  north,  reserving  all 
the  islands  in  the  said  rivers  Savannah  and  Tugaloo  to  Georgia ; 
but  if  the  head  spring  or  source  of  any  branch  or  stream  of  the 
said  river  Tugaloo  does  not  extend  to  the  north  boundary  line  of 
South  Carolina,  then  a  west  line  to  the  Mississippi,  to  be  drawn 
from  the  head  spring  or  source  of  the  said  branch  or  stream  of 
Tuo-aloo  river,  which  extends  to  the  hio-hest  northern  latitude — >shall 
forever  hereafter  form  the  separation,  limit  and  bounary  between 
the  States  of  South  Carolina  and  Georgia."  ( Watkhis's  Digest, 
Appendix,  p.  754.     Stattites  of  S.  C.  Vol.  1,  p.  412.) 

The  only  modification  which  these  terms  express,  in  regard  to 
the  general  presumption  that  \.Uefilu?n  medium  aquas  constitutes  the 
line  of  separation  is,  that  the  "  most  northern  branch  or  stream  "  of 
the  Savannah  and  Tugaloo,  ivhere  those  rivers  have  more  streams 
than  one,  is  substituted  for  the  whole  stream  ;  leaving  the  presump- 
tion in  full  force  and  untouched,  loherever  the  Savannah  river  or 
Tugaloo  has  hut  one  branch  or  stream.  To  follow  the  filum  aquce 
of  the  northern  branches,  instead  of  that  of  the  main  channel,  will, 
of  course,  throw  the  islands,  in  all  cases,  upon  the  Georgia  side  of 
the  line  of  boundary ;  and  accordingly  the  islands  are,  in  terms,  re- 
served to  that  State.  It  is  obvious  thai,  the  thread  of  the  most 
northern  branch  being  fixed  as  the  boundary,  South  Carolina  would, 
without  other  provision,  be  excluded  from  all  participation  in  the 
southern  branches,  which,  in  some  portions  of  the  river,  constitute 
the  best,  and  perhaps  the  only,  navigable  channel.  To  provide 
against  such  result,  the  second  article  of  the  convention  declares  as 
follows  : 

"  The  navigation  of  the  river  Savannah,  at  and  from  the  bar  and 
mouth,  along  the  northeast  side  of  Cockspur  Island,  and  up  the  di- 
rect course  of  the  main  northern  channel,  along  the  northern  side  of 
Hutchinson's  Island,  opposite  the  town  of  Savannah  to  the  upper 
end  of  the  said  island,  and  from  thence  up  the  bed  or  principal  stream 
of  the  said  river  to  the  confluence  of  the  rivers  Tugaloo  and  Kebvvee, 
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and  from  the  confluence  up  the  channel  of  the  most  northern  stream 
of  Tugaloo  river  to  its  source,  and  back  again  by  the  same  channel 
to  the  Atlantic  ocean,  is  hereby  declared  to  be  henceforth  equally 
free  to  the  citizens  of  both  States,  and  exempt  from  all  duties,  tolls, 
hindrance,  interruption,  or  molestation  whatsoever,  attempted  to  be 
enforced  by  one  State  on  the  citizens  of  the  other:  and  all  the  rest 
of  the  river  Savannah  to  the  southward  of  the  foregoing  description 
is  acknowledged  to  be  the  exclusive  right  of  the  State  of  Georgia." 
{Watkins  Digest,  Appendix,  p.  754.  Statutes  of  S.  C,  Vol.  1,  p. 
413.) 

Territorially,  then.  South  Carolina  is,  in  effect  declared  to  be 
bounded  by  a  thread  in  the  middle  of  the  stream,  where  there 
is  but  one  stream,  but  which  thread,  in  the '  case  of  the  inter- 
vention of  islands,  deflects  towards  her  own  shore,  takes  the  middle 
of  the  most  northern  channel,  and  excludes  the  islands.  So  far, 
however,  as  the  rights  of  "  navigation  "  are  concerned,  the  con- 
vention goes  further,  and  secures  to  South  Carolina  an  equality  wiih 
Georgia,  "  from  the  bar  along  the  northeast  side  of  Cockspur  Island, 
and  up  the  direct  course  of  the  main  northern  channel  along  the 
northern  side  of  Hutchinson's  Island,  to  the  upper  end  of  said  island, 
from  thence  up  the  bed  or  principal  stream,"  &c.  It  is  only  in 
"  the  rest"  of  the  river  to  the  southward  ot  this  that  Georgia  has  ex^ 
elusive  right.  The  ''principal  stream"  of  the  Savannah  river  is,  in 
this  article,  expressly  declared  to  be  "  equally  free  to  the  citizens  of 
both  States,  and  exempt  from  all  duties,  tolls,  hindrance,  inte?'rup- 
tion  or  molestation  ivhatsoever,  attempted  to  be  enforced  by  one  State 
over  the  citizens  of  the  other." 

There  is,  I  apprehend,  nothing  in  the  previous  history  of  the  two 
States  which  would  suggest  a  construction  of  the  language  used  in 
the  convention  of  Beaufort,  and  the  Constitution  of  Georgia,  less  fa- 
vorable to  South  Carolina  than  the  more  obvious  and  usual  one 
which  I  have  endeavored  to  explain. 

Before  the  year  1732,  the  Savannah  river,  with  all  its  tributaries, 
was  wholly  within  the  limits  of  the  then  colony  of  South  Carolina 
South  Carolina  was  the  prior  occupant,  and  long  in  undisturbed  pos- 
session ;  and  the  rights  of.Georgia,  in  derogation  of  her  pre-existing 
rights,  can  only  be  such  as  have  accrued  since  that  time :  and  upon 
Georgia  it  rests  to  prove  their  extent.  It  was  in  1730  that  Lord 
Percival,  James  Oglethorpe,  and  others,  petitioned  the  Crown 
for  the  establishment  of  a  colony  in  South  Cr.olina.  In  the  report 
on  this  petition  the  Lords  of  the  Privy  Co  ,ncil,  in  December  of  that 
year,  the  boundary  recommended  wa^  the  most  navigable  and  lar- 
gest branches  of  the  Savannah."     ^^  vVatkinss  Digest,  p.  729.) 

In  another  report  to  the  Pr'^y  Council,  "about  settling  a  western 
boundary  to  the  colony  in  South  Carolina,  in  1731,"  the  territory  is 
spoken  of  as  "between  the  rivers  Savannah  and  Altamaha."  (Wat- 
kins's  Digest,  p.  730.)  In  the  charter  of  George  the  Second,  1732, 
creating  Lord  Percival  Oglethorpe,  and  others,  "Trustees  for  estab- 


lishing  the  colony  of  Georgia  in  America,"  the  description  of  the 
grant  is  in  these  words  :  "  All  those  lands,  countries,  and  territories, 
situate,  lying,  and  being  in  that  part  of  South  Carolina,  in  America, 
which  lies  from  the  northern  stream  of  a  river  there  commonly  call- 
ed the  Savannah,  all  along  the  seacoast  to  the  southward,  unto  the 
most  southern  stream  of  a  certain  other  great  river  called  the  Alta- 
maha,"  ifcc.     (Watkins's  Digest,  p.  731.) 

A  question  might,  before  the  convention  at  Beaufort,  have  been 
made,  whether  South  Carolina,  being  "the  original  proprietor,"  and 
"long  in  undisturbed  possession,"  and  the  grant  being  of  the  territory 
"which  lies  fi^om  the  northern  stream,"  did  not  retain  the  whole 
northern  stream,  according  to  the  case  of  Hundley's  Lessee  vs.  An- 
thony. However  that  might  be,  South  Carolina,  as  the  "original  pro- 
prietor" is  certainly  not  divested  by  such  language  of  more  than  half 
the  stream  which  is  declared  to  be  her  boundary. 

In  Watkins's  Digest,  page  732,  there  appears  what  purports  to  be 
"an  extract  from  a  state  of  the  province  of  Georgia  in  1740,"  which 
contains  the  expressions  of  the  charter,  "from  the  most  northern 
stream  of  the  river  Savannah."  The  "surrender  by  the  trustees  of 
Georgia  to  the  king  of  all  their  rights  under  the  charter,"  dated  in 
1752,  uses  similar  language.  The  commission  to  Governor  Reynolds 
in  1754,  describes  the  boundary  in  the  same  way  ;  and  again,  in  the 
commission  to  Governor  Wright,  in  1764,  we  find  "our  colony  of 
Georgia  in  America"  described  as  "lying /ro;w  the  most  northern 
stream  of  a  river  there  commonly  called  the  Savannah,"  &c.  It  is 
true  that  in  an  Act  of  the  Legislature  of  Georgia,  passed  in  1783, 
a  different  and  more  equivocal  language  is  used  in  declaring  the 
boundary  of  the  State.  The  Legislature  enacts,  ordains,  and  declares 
"that  the  limits,  boundaries,  jurisdiction,  and  authority  of  the  State 
of  Georgia  do  and  did,  and  of  right  ought  to,  extend  from  the  mouth 
of  the  river  Savannah  along  the  north  side  thereof,  and  up  the  most 
northern  stream  or  fork  of  the  said  river  to  its  head  or  source,"  &c. 
{Watkins^s  Digest,  p.  749.) 

The  expression  "along  the  norih  side  thereof  is  not  to  be  found 
in  "the  charter,"'  "the  surrender,"  or  any  "royal  commission ;"  and 
if  intended  to  signify  anything  different  from  these,  it  is  manifestly 
nugatory.  But  though  this  expression  is  probably  the  source  of  the 
error  on  this  subject,  which  has  in  later  years  prevailed,  I  cannot 
think  that  it  was  intended,  at  the  time,  to  claim  for  Georgia  the  whole 
river,  nor  do  I  think  now  that  this  is  the  fair  construction.  If  it  were 
so  intended,  however,  the  claim  was  not  only  nugatory  in  itself,  but 
it  was  soon  abandoned  by  her  own  commissioners  ;  for  we  find  that 
four  years  afterwards  other  language  was  used  in  the  convention  at 
Beaufort,  more  in  accordance  with  the  previous  charters  and  com- 
missions. In  February,  1788,  this  convention  was  formally  ratified 
by  the  Legislature,  and  in  1798  its  terms  were  embodied  in  that  con- 
stitution which  still  continues  to  be  the  organic  law  of  Georgia. 

I  have  seen  in  some  newspaper  a  citation  from  the  charter  of 
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George  the  Second,  giving  the  language  of  that  instrument  in  some 
dubious  form,  not  the  same  with  the  Act  of  1783,  though  perhaps 
equally  equivocal ;  but  the  citation  referred  to  is  not  in  the  words  of 
the  copy  of  that  charter,  as  it  appears  in  Watkins's  Digest,  nor  do  the 
terms  conform  to  those  of  any  of  the  royal  commissions.  But  even 
though  the  newspaper  citation  contained  the  true  version  of  the  char- 
ter, and  it  could  be  properly  construed  as  giving  the  whole  river  to 
Georgia,  and  the  Act  of  1783  was  made  in  conformity  therewith,  this 
condition  of  things,  beyond  all  doubt,  was  superseded  by  the  conven- 
tion of  Beaufort,  by  the  subsequent  ratification  of  that  convention 
by  the  Legisla,tnre  of  Georgia,  and  by  the  declarations  of  the  exist- 
ing Constitution  of  the  State. 

The  States,  then,  of  Georgia  and  South  Carolina  have  themselves 
established  the  Savannah,  not  only  as  their  boundary,  under  the  reg- 
ulations which  have  been  explained,  but  have  established  it  as  a  com- 
mon highway,  declaring  the  "navigation"  of  "the  principal  stream 
equally  free  to  the  citizens  of  both  States.''  From  this,  I  think  it  a 
necessasy  deduction  that  to  build  or  keep  up  a  bridge  or  other  ob- 
struction across,  or  in  the  stream,  is  a  franchise,  and  a  franchise,  it 
would  appear,  which  can-only  be  granted  by  the  concurrence  of  the 
two  States.  In  the  elaborately-considered  case  of  the  Cliarles  River 
Bridge  vs.  Warren  Bridge  et.  al,  1 1  Peters,  p.  420,  it  was  conce- 
ded by  all  the  learned  counsel,  in  argument,  that  a  bridge  over  a 
navigable  stream  was  an  obstruction,  the  erection  or  continuance  of 
which  would  be  illegal,  except  under  the  authority  of  a  charter. 
Chief  Justice  Taney,  who  deHvered  the  opinion  of  the  court,  con- 
sidered that  the  charter  of  the  Charles  River  bridge  was  intended  for 
no  other  purpose  than  to  legalize  this  obstruction  and  to  regulate  the 
tolls  to  be  received.  Judge  McLean,  who  construed  the  charter 
more  liberally,''is  equally  explicit  as  to  the  necessity  of  a  charter. 
"Charles  river,"  says  he,  "being  a  navigable  stream,  any  obstruction 
to  its  navigation,  by  the  erection  of  a  bi'idge,  or  any  other  work, 
would  have  been  punishable,  unless  authorized  by  law.'  Judge 
Story,  in  his  dissenting  opinion,  contending  for  the  exclusive  and  ex- 
tended privileges  of  the  Charles  River  Bridge  Company,  expresses 
himself  with  still  greater  emphasis  :  "No  good  lawyer  will,  I  presume, 
assert  that  the  grant  of  a  right  to  erect  a  bridge  over  a  navigable 
stream  is  a  grant  of  a  common  right.  Before  such  grant,"  he  asks, 
"had  all  the  citizens  of  the  State  a  right  to  erect  bridges  over  navi- 
gable streams  ?  Certainly  they  had  notP  he  answers.  According 
to  these  authorities,  it  is  for  the  protection  of  navigation  that  the 
erection  of  bridges  is  denied  as  "a  common  right,"  and  the  right  of, 
navigation  in  the  Savannah,  attaching  equally  to  the  two  States 
through  whose  territory  the  said  stream  passes,  neither  can,  as  I  con- 
ceive, grant  the  privilege  of  obstructing  without  the  conciirrence  of 
the  other.  Lord  Hale,  in  his  Treatise  "De  Jure  Maris,"  Hargraves' s 
Law  Tracts,  p.  6,  besides  the  "King's  Jurisdiction  to  reform  and 
punish  nuisances  in  all  rivers,  whether  fresh  or  salt,  that  are  a  com- 
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mon  passage,  not  only  for  ships  or  greater  vessels,  but  also  for  smaller 
as  barges,  or  boats,"  sets  forth  a  distinct,  prerogative  right,  apart 
from  all  consideration  of  obstruction,  as  recognised  by  the  common 
law.  "The  king,"  says  he,  "by  an  ancient  right  of  prerogative,  hath 
had  a  certain  interest  in  many  fresh  rivers,  even  where  the  sea  doth 
not  flow  or  reflow,  as  well  as  in  salt,  or  arms  of  the  sea ;  and  those 
are  these  which  follow:  1st.  A  right  of  franchise  or  privilege,  that 
no  man  may  set  up  a  common  ferry  for  all  passengers  without  o.  pre- 
scription, time  out  of  mind,  or  a  charter  from  the  King.  He  may 
make  a  ferry  for  his  own  use,  or  the  use  of  his  family,  but  not  for  the 
common  use  of  all  the  king's  subjects  passing  that  way  ;  because  it 
doth  in  consequent  tend  to  a  common  charge,  and  is  become  a  thing 
of  public  interest  and  use,  and  every  man  for  his  passage  pays  atoll, 
which  is  a  common  charge,  and  every  ferry  ought  to  be  under  a  pub- 
lic regulation,  viz  :  that  it  give  attendance  at  due  times,  keep  a  boat 
in  due  order,  and  take  but  reasonable  toll  ;  for  if  he  fail  in  these  he 
is  fineable.  And  hence  it  is  that  if  a  common  bridge  be  broken, 
whereby  there  is  no  passage  but  by  a  boat  or  ferry,  it  hath  been  an- 
ciently practised  in  the  Exchequer  to  compel  that  ferryman,  that  fer- 
ries over  people  for  profit  without  a  charter  from  the  king,  or  lawful 
prescription,  to  account  for  the  benefit,  above  his  reasonable  pains  and 
charade. 

"  And  this,  that  is  said  in  reference  to  a  fresh  or  private  river, 
holds  place  much  more  in  a  ptiblic  river  or  arm  of  the  sea ;  and 
therefore  it  need  not  be  repeated  when  we  come  to  that  subject." 

This  principle  applies,  a  fortiori,  to  bridges  intended  as  highways  ; 
and  I  can  see  no  reason  why  in  this,  as  in  so  many  other  instances, 
the  Legislature  of  the  State  has  not  succeeded  to  the  prerogative  of 
the  king. 

Certainly  in  no  point  of  view  in  which  I  can  see  the  matter  does 
any  thing  appear  to  sanction  the  idea  that  either  State,  singly,  can 
grant  a  franchise,  or  legalize  an  obstruction  beyond  its  own  boundary, 
which,  as  we  have  seen,  is  the  middle  of  the  stream.  For  "facilities 
of  commerce  and  intercourse,"  by  means  of  bridges,  each  State  must 
necessarily,  then  depend  upon  the  co-operation  of  the  other,  and  to 
effect  such  result  she  can  only  address  herself  to  the  comity  and  en- 
lightened  self-interest  of  her  coterminous  sister. 

In  regard  to  the  particular  structure,  known  as  the  Augusta 
Bridge,  I  believe  the  facts  to  be  as  follows : 

In  December,  1813,  the  Slate  of  South  Carolina  granted  to  Henry 
Shultz  and  Lewis  Cooper,  their  heirs  and  assigns,  for  the  space  of 
twenty-one  years,  a  charter  for  building  a  toll  bridge  over  the  Sa- 
vannah river,  with  certain  exclusive  privileges.  Soon  after,  Cooper 
assiarned  his  interest  in  the  charter  to  John  McKinne.  Tn  Novem- 
ber,  1814,  the  State  of  Georgia  granted  a  similar  charter  to  the  said 
Shultz  and  McKinne,  their  heirs  and  assigns,  for  twenty  years. 
These  parties,  under  these  charters,  built  the  present  bridge.  This 
bridge  was  afterwards  sold  by  process  of  law,  in  the  State  of  Geor- 
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gia,  as  the  property  of  Shultz  and  McKinne,  or  of  John  and  Barna 
McKinne,  to  whomit  was  supposed  to  be  assigned.  Under  this  sale, 
the  Bank  of  the  State  of  Georgia  came  into  possession  of  said  bridge. 
In  December,  1830,  the  Legislatm'e  of  South  CaroHna  granted  to 
said  Bank  a  renewal  of  the  charter  for  fourteen  years,  after  the  ex- 
piration of  the  first  South  Carolina  charter  :  and,  in  December,  1833, 
the  Legislature  of  Georgia  renewed  the  Georgia  charter  for  ten 
years.  In  1838,  the  Bank  conveyed  to  G.  B.  Lamar,  and,  in  1840, 
Lamar  conveyed  to  the  City  Council  of  Augusta.  In  December, 
1840,  the  Legislature  of  Georgia  confirmed  the  purchase  by  the  city, 
and  granted,  in  general  terms,  exclusive  privileges  to  build  bridges 
from  points  within  the  corporate  limits  of  the  city  :  and  it  was  enacted 
that  said  Council  should  have  power  to  collect  the  toll  authorized  by 
law,  in  relation  to  the  bridge  already  existing,  reserving  rights  of 
parties  under  past  Acts  and  previous  conveyances.  The  South  Car- 
olina renewal  expired  in  1848,  and  a  re-charter  was  granted  to 
Shultz  and  McKinne,  on  certain  conditions,  never  complied  with. 
These  conditions,  in  1849,  were  removed,  and  a  re-charter  granted 
upon'  other  conditions.  From  this  it  appears,  if  the  positions  I  have 
deduced  are  correct,  that,  so  far  as  the  franchise  or  chartered  privi- 
lege in  regard  to  the  bridge,  as  such,  is  concerned,  (apart  from  any 
condition,)  it  is  incomplete  and  inoperative.  There  is,  in  fact,  a 
want  of  that  concurrence  of  the  two  States  in  conferring  such  a 
franchise  which  is  necessary  to  give  it  existence. 

The  city  of  Augusta  has  no  authority  from  South  Carolina,  and 
the  representatives  of.  Shultz  have  none  from  Georgia ;  and  either 
party  acting  under  the  charter,  from  one  State  alone,  acts  in  dero- 
gation of  the  rights  of  the  other  State,  under  the  conventian  of  Beau- 
fort, to  say  nothing  of  rights  under  the  Constitution  of  the  United 
States.  The  right  of  navigation  of  each  State,  under  the  conven- 
tion, is  not  confined  to  its  own  side  o{  \\\q  filum  aquce,  but  is  perfect 
in  every  part  of  the  "principal  stream.''  Neither  State  can,  in  my 
opinion,  without  the  concurrence  of  the  other,  authorize  an  obstruc- 
tion of  this  common  highway,  even  though  the  obstruction  be  alto- 
gether within  its  own  limits.  If  these  views  be  correct,  it  follows 
that  the  Augusta  bridge  is,  at  this  time,  an  unauthorized  obstruction 
of  the  Savannah  river  ;  and,  therefore,  as  I  have  said,  in  derogation 
of  rights  intended  to  be  secured  by  the  convention  of  Beaufort.  That 
convention  being  a  contract  of  peculiar  solemnity,  and  giving  to  the 
citizens  of  the  two  States  vested  rights,  we  are  bound  to  suppose 
that  the  courts  of  these  States,  as  well  as  the  Federal  Courts,  would 
disregard  any  charter  violating  this  contract  and,  divesting  these 
rights. 

But  if  each  State  had  absolute  control  of  its  own  half  of  the  stream, 
which  it  certainly  has  not,  might  it  not  be  questioned  whether  a 
bridge  charter,  eo  nomine,  from  one  State  only,  would  confer  the  re- 
quisite authority  to  erect  any  part  of  the  structure?  Can  a  struc- 
ture, terminating  abrupily  in  the  middle  of  a  stream,  with  any  pro- 
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priety  be  called  a  bridge  ?  Is  it  a  highway  ?  I  would  say,  as  was  said 
by  Knivet,  in  the  case  of  the  Abbot  of  Combe,  "  without  the  residue  it 
would  be  no  bridge."  It  would  not  conform  to  the  thing  intended  to 
be  granted  by  the  charter.  Should  we  not  consider  it  as  an  implied 
condition  in  every  such  charter  granted  by  one  of  the  two  States, 
that  it  should  not  take  effect  until  a  similar  charter  was  obtained 
from  the  other  State  ? 

It  is  to  be  observed  that  there  is  no  necessary  connexion  between 
ownership  of  the  soil,  or  of  the  material  structure  and  the  franchise. 
This  matter  of  ownership  constitutes  a  separate  and  distinct  question. 
Concede  the  ownership  of  the  whole  soil  and  the  whole  material 
structure  to  be  in  any  one  claimant,  does  it  confer  the  right  to  exact 
toll  or  to  shut  out  the  public  ?  I  think  not.  It  is  the  franchise  alone 
which  can  do  this.  7^he  material  structure,  without  this,  is  an  ille- 
gal obstruction  of  a  highway — a  nuisance  which  may  be  abated 

exists  only  by  the  tolerance  of  the  citizens  of  the  States  respectively. 
It  is  approached  by  a  highway  on  either  side  which  extends  to  the 
river,  another  highway,  so  that  at  every  point  the  bridge  wrongfully 
covers  that  over  which  the  public  are  entitled  to  passvvithout  hin- 
drance. Can  it,  while  it  remains  there,  be  less  free  than  the  high- 
way which  it  covers  ? 

Lord  Hale  says,  explicitly,  page  10,  ''De  Jure  Maris,"  No  man 
can  take  a  settled  or  constant  toll,  even  in  his  own  private  lands,  for 
a  common  passage,  without  the  King's  license." 

In  Georgia,  at  least,  this  is  no  longer  questionable.  In  the  case  of 
Young  and  another  vs.  Harbison,  6  Geo.  R.,  p.  141,  Lord  Hale  is 
quoted  by  Judge  Lumpkin,  and  the  principles  he  lays  down  recog- 
nised as  applicable  in  that  State,  and  applicable  to  bridges  as  well  as 
ferries.  And  it  was  in  that  case  distinctly  adjudicated  that  the  owner 
of  the  soil,  as  such,  had  not,  as  matter  of  right,  the  privilege  of  charo-. 
ing  toll  for  transportation.     (See  note.) 

The  inquiry  as  to  ownership  of  the  soil  and  the  material  structure 
cannot,  then,  I  apprehend,  aid  us  in  determining  the  present  rights  of 
the  conflicting  claimants,  in  regard  to  collecting  toll,  whether  in 
common  or  exclusively.  The  right,  if  it  exists  at  all,  is  derived  from 
a  charter  or  charters  granting  such  right,  and  has  just  such  extent, 
and  no  more  than  is  therein  contained. 

In  regard  to  future  arrangements,  however,  this  ownership  is  an 
equitable  consideration,  which  certainly  should  not  be  overlooked. 

The  case  already  referred  to,  of  Young  vs.  Harrison,  decides  fur- 
ther, that  under  the  right  of  eminent  domain  a  bridge  may  be  es- 
tablished and  a  keeper  appointed,' without  any  regard  to  property  in 
the  soil,  should  the  Legislature  so  direct;  yet,  say  the  court,  "the 
franchise  or  right  to  keep  bridges  or  ferries,  should  in  propriety,  if 
practicable  and  consistent  with  the  public  welfare,  be  conferred  upon 
the  owners." 

As  to  the  ownership  of  the  soil  of  the  abutments  and  the  material 
tructure,  it  appears  to  me  that  while  we  have  before  us  the  cases  of 
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Yarbo7'ough  vs.  the  Bank  of  the  State  of  Georgia,  decided  in  our  own 
courts,  and  the  more  recent  case  of  itennedi/  et. .  al.  vs.  the  Georgia 
State  Bank  et.  al.,  in  the  Federal  Court,  8  How.  p.  586,  for  our  pre- 
sent purposes,  it  must  be  conceded  to  have  been,  until  the  expiration 
of  their  charter  from  South  Carolina,  in  the  city  of  Augusta,  The 
abutment,  however,  on  the  South  Carolina  side,  is  forever  dedicated 
as  a  highway,  and  the  soil  on  that  side,  below  low  water  mark,  under 
the  grant  by  which  the  city  claims,  is  in  terms  excluded;  besides 
that,  the  better  opinion  would  seem  to  be,  that  the  soil  below  low 
.water  mark  in  this  river  is  not  the  subject  of  private  property,  the 
Savannah  being,  (as  understood  in  the  United  States,)  in  law  as  in 
fact  "  a  navigable  stream."  The  soil,  except  the  abutment,  which 
is  a  highway,  is  unquestionably  the  property  of  South  Carolina. 

Has  the  city  of  Augusta,  under  this  state  of  facts,  at  this  time  the 
ownership  of  the  material  structure  on  the  Carolina  side?  In  the 
case  of  Yarborough,  Trustee  of  Henry  Shultz  vs.  the  Bank  of  the 
State  of  Georgia,  Chancellor  Harper  comes  to  a  conclusion  which 
would  deny  any  such  claim.  He  thus  expresses  himself:  "As  to  any 
rights  of  the  complainants  in  the  bridge  itself,  it  would  be  sufficient 
to  say  that  all  the  complainant  Shultz's  right  and  interest  therein  has 
passed  by  the  expiration  of  his  charter.  The  franchise  or  exclusive 
privilege  which  constituted  it  his  property,  no  longer  exists,  and  the 
material  structure  is  attached  to  and  part  of  the  soil,  and  would  be 
the  property  of  the  States,  the  owners  of  that  soil,  if  the  franchise 
had  not  been  renewed  to  another"" 

As  a  set  off  to  any  equitable  claim  'of  favor  arising  from  previous 
ownership,  it  is  to  be  remembered  that  the  city  of  Augusta  has  for 
four  years  collected  toll  without  authority  of  law,  and,  recently,  has 
received  from  the  South  Carolina  Railroad  Company  a  large  amount 
of  money,  in  great  part  as  a  consideration  for  loss  of  future  toll,  to 
not  one  dollar  of  which  said  City  was  entitled,  if  the  views  now  pre- 
sented ba  correct. 

It  is  with  some  diffidence  I  express  the  opinion  in  regard  to  the  ne- 
cessity of  a  concurrence  of  the  border  States  to  confer  a  valid 
chcirter.  For  though  the  conclusion  appears  to  me  to  follow  irre- 
sistibly from  admitted  principles,  as  applied  to  the  facts,  it  has  not 
been  adverted  to  in  any  of  the  past  adjudications  in  the  various  suits 
of  which  this  bridge  has  been  the  fruitful  source. 

It  cannot,  however,  be  contended  by  any  one  that  the  charter  un- 
der which  the  city  of  Augusta  has  acted  since  1848  gave  any  rights 
whatever  beyo7id  the  boundary  of  Georgia,  the  filum  aquce  of  the 
Savannah  river  ;  and  yet  that  corporation  has  assumed  every  power 
and  privilege,  and  enjoyed  every  emolument,  which  it  could  of  right 
have  done  if  the  charter  had  extended  over  the  whole  river. 

The  amended  charter  of  1849,  granted  by  the  South  Carolina  Le- 
gislature to  Shultz  and  McKinne,  while  practically  it  allows  the  city 
of  Augusta  to  continue  this  usurpation,  certainly  must  be  understood 
as  asserting  the  right,  on  the  part  of  the  State,  to  control  so  much  of 
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the  bridge  as  is  within  her  own  juriscliclion.  And  if  the  franchise 
granted  by  Georgia  to  the  city  of  Augusta  is  vaHd,  so,  I  think,  must 
be  the  franchise  granted  in  1848  and  1849  by  South  CaroHna  to 
ShuUz  and  McKinne  ;  and,  even  without  the  conditions  attached,  it 
would,  according  to  the  view  of  Judge  Harper,  ah'eady  cited,  have 
violated  no  principle  of  the  Constitution,  or  of  order  and  society. 

As  to  the  competency  of  the  State  of  South  Carolina  to  confer  on 
these  parties,  by  charter  establishing  a  bridge,  the  right  of  property 
in  the  material  structure  within  her  own  jurisdiction,  in  addition  to 
the  authority  of  Judge  Harper,  just  cited,  (and  his  decree  was  con- 
firmed unanimously  by  the  Court  of  Appeals,)  the  case  already  twice 
referred  to,  of  Young  vs.  Harrison,  decided  in  the  Supreme  Court 
of  Georgia,,  adjudicates  upon  different  grounds  the  very  point,  ex- 
cept that  there  it  was  the  soil  on  which  the  structure  was  built,  which 
was  the  subject  of  transfer,  and  here  the  structure  itself.  In  that 
case  the  right  of  eminent  domain  is  recognised  and  applied  in  a  man- 
ner which  it  would  be  impossible  so  to  interpret  as  to  exclude  the 
present  case.     This,  however,  would  suppose  compensation. 

Wiiat  our  Legislature  really  intended,  however,  by  the  charter  to 
Shultz  and  McKinne,  in  1849,  appears  to  me  a  question  of  some  dif- 
ficulty. Whether  it  was  meant  only  to  confer  a  charter,  leaving  it 
to  the  parties  to  acquire  the  property  as  they  could,  in  that  which, 
without  the  charter,  was  comparatively  valueless, — or  whether  the 
property  was  considered  a  necessary  incident  to  the  charter, — is  not 
very  clear.  Nor  as  to  the  question  of  compensation  is  it  clear 
whether  the  Legislature  intended  any  to  be  made.  Whether  the  Le- 
gislature considered  with  Judge  Harper,  that,  at  the  expiration  of 
the  charter  granted  to  the  Bank  of  the  State  of  Georgia,  the  struc- 
ture must  go  with  the  soil,  which,  as  we  have  seen,  belonged  to  the 
State,  except  the  abutment  dedicated  forever  as  a  highway,  and  that 
no  compensation,  under  the  circumstances,  remains  due — or  whether 
compensation  was  intended  to  be  left  as  a  matter  of  future  adjust- 
ment between  the  new  parties  and  the  old,  certainly  does  not  fully 
appear  on  the  face  of  the  charter  itself. 

If  the  Legislature  has  conferred  the  structure  by  the  charter  of 
1849,  some  compensation,  equitably,  I  think,  ought  to  be  made  by 
the  parties  receiving  the  benefit ;  and  from  the  character  of  the 
previous  legislation  on  this  subject,  I  incline  to  the  opinion  that  it 
was  so  intended.  j 

In  1845  it  was  enacted  "  that  from. and  after  the  expiration  of  the 
present  charter  of  the  bridge  across  the  Savannah  river  at  Hamburg^ 
the  said  charter  shall  be  vested  in  the  South  Carolina  Railroad  Com- 
pany," &c.,  arid  express  provision  was  made  that  the  said  company 
should  "pay  the  proprietors  of  the  present  bridge  such  compensation 
for  that  portion  of  the  bridge  which  is  in  South  Carolina,  as  may  be 
adjudged  by  five  commissioners,"  &c.,  &c.  In  1848,  when  this 
charter  was  repealed,  the  charter  to  Shultz  and  McKinne  contained 
the  proviso  that  toll  was  not  to  be  charged  or  collected  "  until  the 
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litigation  now  pending  in  the  Supreme  Court  of  the  United  States 
in  relation  to  the  said  bridge,  and  the  proceeds  of  its  sale,  shall  be 
determined  against  the  city  of  Augusta." 

In  the  charter  of  1849,  the  proviso  is,  "that  the  collecting  of  toll 
shall  not  subject  the  Railroad  Company,  or  the  community,  to  the 
payment  of  double  toll."  The  two  first  Acts  show  upon  their  face 
that  the  pre-existing  property  in  the  structure  was  respected  by  the 
Legislature,  and  the  last  may  imply  that  matters  were  to  be  left  for 
final  adjustment,  between  the  City  Council  and  Shultz  and  McKinne, 
to  future  negotiation,  or,  that  failing,  to  judicial  determination. 

My  conclusion  is,  that  if  the  view  first  presented  is  the  true  one, 
there  is  no  subsisting  charter,  and  toll  has  been  illegally  exacted 
since  1848  ;  and  conceding  (which,  as  a  point  of  law,  I  think  more 
than  questionable)  that  the  city  of  Augusta  does  own  the  material 
structure  of  the  bridge,  it  is  liable  to  be  abated  as  a  nuisance,  and 
subject,  upon  compensation  being  made,  to  be  appropriated,  under 
the  right  of  eminent  domain,  to  the  use  of  the  two  States.  Or,  if  the 
two  States  can  grant  valid  charters  to  different  parties,  then  there 
are  TWO  subsisti7ig  charte7-s,  each  giving  rights  ad  filum  medium 
aqucB.  If  the  latter  be  true,  the  public  have  nothing  to  complain  of 
while  the  bridge  is  kept  in  repair,  and  passengers  pay  but  single  toll ; 
and  the  respective  rights  of  the  City  Council  and  the  representatives 
of  Shultz  (if  the  parties  cannot  agree  upon  terms  of  adjustment)  must 
be  settled  through  the  courts,  either  Federal  or  State. 

That  every  thing  in  regard  to  the  rights  of  all  parties  concerned 
may  be  the  better  understood,  I  send  your  Excellency  copies  of  a 
Bill  filed  by  the  South  Carolina  Railroad  Company  vs.  James  Jones 
and  J.  J.  Kennedy,  with  the  answer  of  the  said  defendants,  and  the 
decision  of  the  Court  of  Appeals  in  the  said  case  ;  as  likewise  a  Bill 
filed  by  said  Jones  and  Kennedy  and  John  McKinne  against  the 
City  Council  of  Augusta,  together  with  the  exhibits  attached  ;  like- 
wise certified  copies  of  the  unpublished  decisions  in  all  the  cases  which 
have  arisen  out  of  the  various  controversies  in  regard  to  this  bridge. 
These  will  be  found  to  contain,  I  trust,  all  the  information  on  the 
subject  which  can  be  desired  by  the  Legislature. 

The  subject  has,  in  a  great  degree,  lost  its  interest,  since  the  re- 
cent arrangement  made  by  the  South  Carolina  Railroad  Company 
with  the  city  of  Augusta.  I  have  not  supposed,  however,  that  I  was 
at  liberty,  on  that  account,  to  omit  anything  of  the  "full  exposition" 
demanded  by  the  Legislature,  and  in  the  preparation  of  which  I  was 
engaged,  under  your  instructions,  when  the  arrangement  was  con- 
summated. And  notwithstanding  this  adjustment,  it  is  certainly, 
still,  in  many  respects,  extremely  desirable  that  the  rights  of  the  two 
States,  respectively,  in  regard  to  the  Savannah  river,  should  be  more 
thoroughly  and  more  generally  understood. 

With  great  consideration,  I  am  your  Excellency's  obedient  servant, 

I.  W.  HAYNE,  Attorney  General. 
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NOTE. 


It  seems  that  the  Legislature  of  Georgia,  at  the  session  of  1849  and 
'50,  passed  an  Act,  changing  the  pre-existing  law  on  this  subject. 
This  can  only  apply,  however,  to  streams  lying  wholly  within  her  own 
jurisdiction.  Statutes  of  1849 — '50,  page' 174.  So  much  of  the  Act 
as  touches  this  point,  reads  as  follows  : 

"  An  Act  to  authorize  all  persons  whatsoever  to  establish  ferries 
and  erect  bridges  across  water  courses  or  streams  on  their  own  lands, 
and  to  define  the  terms  on  which  they  may  establish  the  same. 

"Sec.  1.  Be  it  enacted,  &c.,  that  from  and  after  the  passage  of  this 
Act,  all  persons  who  may  be  owner  or  owners  of  any  lands  through 
which  a  water  course  or  stream  may  pass,  shall  have  full  power  and 
authority  to  establish  any  ferry  or  ferries,  bridge  or  bridges,  across 
the  same,  on  his,  or  her,  or  their  own  land,  at  his,  or  her,  or  their  own 
expense,  and  shall  have  full  power  and  authority  to  charge  such  toll 
for  crossing  at  the  same  as  he,  or  she,  or  they  may  thmk  proper. 

"Provided  Nothing  in  this  Act  shall  be  so  construed  as  to  inter- 
fere with  any  right  conferred  by  any  charter  heretofore  granted  by 
the  Legislature,  or  by  order  of  any  inferior  court  in  this  State." 


